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USE OF STREETS VESTED IN THE IN- 
HABITANTS OF A CITY BUT NOT TO 
CARRY ON PRIVATE BUSINESS THERE- 
IN. 


The Supreme Court of Louisiana com- 
posed of five members, on rehearing re- 
versed its former conclusion by a vote of 
3 to 2 and affirmed the conviction of de- 
fendant for violating a city ordinance for 
operating a “jitney,” 


to persons injured by the “jitney.” City 
of New Orleans vy. Le Blanc, 71 So. 248. 


The discussion in this case took a wide 
range in the four opinions delivered, but 
here we wish to call attention only to the 
views of the Chief Justice and of Justice 
Provosty regarding the right of the owner 
of a public convenience to use the streets 
of a city. 


The Chief Justice said: “The streets of 
the towns and cities in Louisiana being 
among the things that are ‘public’ and ‘for 
the common use,’ no individual can have a 
property right in such use for the purposes 
of his private business, unless, speaking 
generally, that business being in the nature 
of a public service or convenience, such as 
would authorize the grant, the right has 
been granted by the State, which alone has 
the power to make or authorize it, or by 
the particular city or town, acting upon 
authority of the State, and in such case 
the right can be exercised only in accord- 
ance with the conditions of the grant. 
Without such grant he can never acquire 
the right to make use of a street as his 
place of business.” 


without having given 
an indemnity bond to answer for damages 





Speaking further on, the Chief Justice 
said: “Defendant assumes the position that 
he is engaged in a legitimate business recog- 
nized by law. * * * We concede that the 
business of carrying passengers for hire is 
legitimate, but so is that of a baker, and yet 
it cannot lawfully be in a public street save 
with the consent of the city authorities.” 


Justice Provosty said: “The streets be- 
long to the public; and the jitneys, as part 
of the public, have the right to use them. 
The city of New Orleans possesses all the 
powers of the Legislature in the premises ; 
but the Legislature itself is poweriess to 
interdict the use of the streets to vehicles 
such as commonly, in every city the world 
over, use them. As well might it attempt 
to interdict the use to pedestrians. Such 
a statute would be, in effect, depriving these 
pedestrians of liberty and property without 
due process of law. Perhaps the situation 
might be different, if the State or the city, 
were not the mere agent or trustee of the 
public, for the administration of. the streets ; 
but were the ewner of the fee, or, in other 
words, had the perfect ownership of the 
space occupied by the streets; though even 
then the abutting property owners on the 
street, would be in a measure deprived of 
their property, if the use of the streets were 
not left free to all; but the State or city 
possesses no such ownership, and can do no 
more than exercise whatever control over 
the street is consistent with the use to which 
they are destined.” | 


This question seems not wholly unrelated 
to that discussed by us in 73 Cent. L. J. 73, 
in which U. S$. Supreme Court held a city 
had the right to prescribe that vehicles en- 
gaged as common carriers could be forbid- 
den to carry advertising upon their exterior 
surface. In comment, we said that: ““There 
was outside of what was said, however, a 
valid reason for suppressing such adver- 
tising in the fact that a street is for the con- 
venience of business and residence. The 
only seeming exception to this principle is 
that it may be used for transportation as a 
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business. This exception, however, is not 
a real exception, for transportation is it- 
self but an aid to or incident of business 


done elsewhere than in a street.” 


Justice Provosty further says that: “No 
good legal ground could be found in any 
particular city to deny to these vehicles 
the use of its streets when every other city 
in the world allows such use as a matter 
of course.” 


We submit that the learned justice is 
too much impressed by the fact, that the 
general use of such vehicles stands for 
recognition of absolute right to use the 
streets, when it merely indicates that 
regulation has not been asserted. The 
comparison the Chief Justice makes be- 
tween a common carrier and a baker using 
the street for his private use scarcely could 
be more apt. Both businesses are subject 
to regulation and long have been. 


If vehicles used for carriage of passen- 
gers or freight for hire have any rights 
in a street, that are not possessed by other 
businesses purely private, upon what is the 
difference based? The public interest in 
the business of a carrier cannot be thought 
to confer any right in a highway. Its only 
effect is to confer a right on the public be- 
cause by its permission business uses high- 
ways for private advantage. But this is in 
the way of grant by the public, which 
can attach any conditions to the grant it 
sees fit. When it attaches one condition 
it is not implied that it has estopped itself 
from attaching other conditions. It is not 
presumed to exhaust its power by a single 
regulation or a series it makes. Were this 
so, none of the elaborate regulations, that 
are now being enforced, could have been 
begun at all, except as to subsequently 
established businesses. ‘This subject has 
been very fully treated in cases, where it 
has been claimed, that public utilities were 
free from regulation, because of grants, 
in which it was expressly agreed vested 
rights were conferred, and the obligation 
of contracts were impaired. 





NOTES OF IMPORTANT DECISIONS. 





CARRIERS—RIDING FREE WITH EM- 
PLOYE’S CONSENT.—Recovery in a state 
court for one riding on the tender of an en- 
gine by the engineer’s permission was reversed 
by the U. S. Supreme Court, because of federal 
statute making it a misdemeanor for a car- 
rier to grant or any person to accept any inter- 
state free transportation, the state court hold- 
ing that the statute had nothing to do with the 
matter. Illinois C. R. Co. v. Messina, 36 Sup. 
Ct. 368, Justices Hughes and McKenna dis- 
senting. 


Justice Holmes said: “We cannot think that, 
if a prominent merchant or official should board 
a train and by assumption and an air- of 
importance should obtain free carriage, he 
would escape the act. We are of opinion, there- 
fore, that the act was construed wrongly.” 

Justice Hughes said: “Congress did not con- 
cern itself with the possibility that prominent 
persons or others might steal a ride through 
the unauthorized action of some employe of the 
railroad company. Congress was concerned 
with the well-known abuse which consisted in 
the giving of passes or free transportation by 
railroad companies and it directed its legisla- 
tion to that abuse.” 


Though it be evident that the mind of Con- 
gress was directed only to the things of which 
the dissenting Justice speaks, still it seems to 
us that all and every kind of free transporta- 
tion was forbidden to be given or accepted. 
While it may be true that accepting permis- 
sion to ride from one unauthorized to give per- 
mission may be the same thing as to “steal 
a ride,” yet is not this true also of one riding 
in plain contravention of the statute, to-wit: 
the well-known abuse spoken of? In this way 
the “prominent merchant or official’ who rides 
in the tender is the same as the tramp who 
does not steal by permission of the engineer. 


BANKRUPTCY — COMPUTING FOUR 
MONTHS’ PERIOD IN PREFERENTIAL 
TRANSFERS.—In Corey v. Donohue, 36 Sup. 
Ct. 386, the U. S. Supreme Court determines 
the question whether under the four months’ 
period before bankruptcy a deed recorded 
within that time but executed prior to that 
time may be avoided as a preferential trans- 
fer. 

The statute, as last amended, provides (60a) 
that: “Where the preference consists in a trans- 
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fer, such period of four months shall not ex- 
pire until four months after the date of the 
recording or registering the transfer, if by law 
such recording or registering is required.” 
60b says: “If a bankrupt shall have * * #* 
made a transfer of any of his property and if 
at the time of transfer * * * _ or the record- 
ing or registering of the transfer, if by law 
recording or registering is required and being 
within four months before the filing of the peti- 
tion in bankruptcy or after filing thereof and 
before adjudication, the bankrupt be insolvent 
and the * * * transfer then operate as a 
preference, etc., * * * shall be voidable by 
the trustee.” 

In the sixth, seventh and eighth circuits 
their Courts of Appeals have held that the 
period of four months refers to the character 
of the instrument, while in the second, fifth and 
ninth circuits the time runs from date of the 
instrument or may, according to the require- 
ment of state local law, so run. 

Justice Hughes, in this case, refers to Ohio 
decision to the effect that under the statute of 
that state failure to record a deed did not 
render it invalid as to creditors of the grantor, 
notwithstanding they became such on the faith 
of his representation that he was the owner 
of the property conveyed. Construing this rul- 
ing, Justice Hughes said: “We assume that 
there was no requirement that this (one re- 
ferred to) conveyance should be recorded in 
order to give it validity as against any creditor 
of the bankrupt, whether a general creditor or 
a lien creditor or a judgment creditor with ex- 
ecution returned unsatisfied; that is, as against 
any class of persons represented by the trustee 
or with whose ‘rights, remedies and powers’ he 
was to be deemed vested.” 

This, however, was claimed by the trustee 
not to be determinative of the manner in which 
the bankruptcy statute was to be applied. The 
Justice thereupon traces the history of section 
60 and deduces the conclusion that “as Con- 
gress did not undertake to hit all preferential 
transfers (otherwise valid)” * * * _ the in- 
quiry is simply as to the nature of the require- 
ment of recording to which it referred * * * 
the natural and, as we think, the intended 
meaning, was to embrace those cases in which 
recording was necessary in order to make the 
transfer valid as against those concerned in 
the distribution of the insolvent estate. 

Under this view the time to be considered, 
with reference to the four months’ period, is 
not uniform but varies according to the rule 
in the state where a conveyance is made—in 
some it may begin from the date of the filing 
for record, in others from the date of con- 





veyance. There is here merely construction of 
the bankruptcy statute and, as we see, it rec- 
ognizes the validity of state laws, just as is 
recognized such validity where a bankrupt 
claims relief under homestead and exemption 
laws. In the latter case the bankrupt is not 
deprived of his rights because of the proceed- 
ing or the forum in which it is and so where 
his vendee claims a right. 








RIGHTS AND DUTIES OF AUTOMO- 
BILE DRIVER WHEN MEETING 
AND PASSING HORSE-DRAWN 
VEHICLES. 
Introductory.—All persons have equal 

right to use the public highways for pur- 

poses of travel by proper means;‘ and all 
alike must exercise reasonable care for the 
safety of others.” 

The driver of a horse-drawn vehicle has 
no rights.in the highway superior to the 
rights of the driver of an automobile; both 
have the right to go upon the public high- 
way, and each is restricted in the exercise 
of his rights by the corresponding rights 
of the other, and each is entitled to regulate 
his use of the highways by the observance 
of ordinary prudence under all circum- 
stances.® 

It is the duty of drivers of every kind 
of vehicle to watch ahead for other vehicles, 
so that injury to others as well as them- 
selves may be avoided. 

Sometimes by statutory provision opera- 
tors of automobiles are required to keep 
“a vigilant watch for all vehicles drawn 
by animals.”* The term “vigilant watch,” 
as so used, is held to include, not only the 
task of looking ahead for animal-drawn 
vehicles, but while approaching them, to 
keep a sharp lookout for exhibitions by 
such animals of fright or uneasiness which, 


(1) Butler v. Cabe, Ark., 1914, 171 S. W. 1190, 
L. R. A. 1915 C, 702. 

(2) Farnsworth v. 
Fla., 166, 57 So. 233. 


Tampa Electric Co., 62 


(3) Tyler v. Hoover, 92 Neb. 221, 138 N. W. 
128. 
(4) R. S. Mo. 1909, Sec. 8517. 
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if disregarded, might endanger the lives or 
safety of human beings.° 

In view of the duty to exercise due care 
which is imposed upon every traveler, one 


making use of the highways may assume- 


that others on the highways will exercise 
due care, and he is not negligent in acting 
accordingly, in the absence of notice or 
knowledge to the contrary.° 


Status of Automobile on the Highway.— 
Soon after the appearance of the auto- 
mobile upon the highways as a vehicle of 
pleasure and commerce, it was declared not 
to be a nuisance, and not inherently dan- 
gerous.’ And it is now beyond question 
that it is a proper means of conveyance 
on the public highways.* 


Consequently, no liability is imposed on 
the automobile operator on account of the 
character of his vehicle.’ 


But the driver of an automobile has no 
greater right in the use of the highways 
than the driver of any other kind of con- 
veyance,”® and usually, in view of numer- 
ous statutes and ordinances regulating the 
use of automobiles, his obligations and du- 
ties are greater and more numerous than 
the driver of vehicles drawn by animals. 


The operator of an automobile has the 
right to assume and to act upon the as- 
sumption that every other person traveling 
on the highway will exercise ordinary care 
and caution according to the circum- 
stances."* 

Frightening Horses—\Vhen meeting 
persons driving horses that show signs of 
fright it is the duty of the operator of an 


(5) Roberts v. Trunk, 179 Mo. App. 358, 166 
S. W. 841. 

(6) Slaughter v. Goldberg, Bowen & Co., Cal. 
App., 1915, 147 Pac. 90. 

(7) Berry, Law of Automobiles, Secs. 19, 20. 

(8) Butler v. Cabe, Ark., 1914, 171 S. W. 1190, 
lL. R. A. 1915 C, 762. 

(9) Riley v. Fisher, Tex. Civ. App., 1911, 146 
S. W. 581. 

(10) Shore v. Ferguson, 142 Ga., 657, 
518. 

(11) Campbell v. Walker, 2 Boyce (Del.) 41, 
78 Atl. 601. 


83 S. E. 





automobile to do whatever is reasonably 
necessary to prevent injury, aside from any 
statutory requirements; and this without 
reference to any negligence on the part of 
the persons he is meeting.’* This duty he 
owes to the driver of horses, whether the 
highway on which they meet is a public 
or private one, and even though the driver 
of horses is a mere licensee, or even a tres- 
passer, and the operator a lawful user of 
the highway.’* 


However, the fact that a horse becomes 
frightened by an automobile upon the high- 
way does not render the operator of such 
vehicle liable for resulting injury, as the 
horse has no paramount or exclusive right 
to the road. But if he sees that a horse 
which he is meeting is restive and fright- 
ened, it is his duty, regardless of statute, 
to take such course to avoid causing an in- 
jury as the dictates of ordinary prudence 
may demand. He should reduce the speed 
of his car, or stop it, if so requested or if 
he sees that this is necessary to avoid an 
accident, or do whatever a reasonably pru- 
dent man would do in the circumstances." 

The operator must use good judgment 
and be guided by the exigencies of the 
occasion. It may be necessary not only to 
stop the automobile at the side of the road 
to allow the horse-drawn vehicle to pass, 
but to stop the running of the motive power 
to prevent frightening the horses by the 
noise.’® 

Where the operator sees that a team he is 
approaching are becoming frightened at his 
machine and are liable to run away, and 
he increases the speed and noise of his 
machine and continues to approach them, 
his conduct is negligent, and he is liable 
for injury to the team caused thereby. Nor 
can he escape liability because the partic- 


(12) 68, 76 N. 
E. 750 

(13) Knight v. 
N. Y. Supp. 999. 
sa” Tyler v. Hoover, $2 Neb. 221, 138 N. W. 


McIntyre v. Orner, 166 Ind. 57, 


Lanier, 69 App. Div. 454, 74 


(15) 
766. 


Rochester v. Bull, 78 S. C. 249, 58 S. E. 
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ular injury occurring could not reasonably 
have been anticipated; some injury being 
likely to result from his negligence.*° 

Operators must carefully observe all 
statutory requirements, but they are not in- 
surers of the safety of persons they meet 
driving horses on the highways. Even 
under a statute regulating their conduct 
when meeting horse-drawn vehicles, and 
requiring them “to give such personal as- 
sistance as would be reasonable to insure 
the safety of all persons concerned and to 
prevent accidents,” it was held error to 
charge the jury that it was his duty “to 
render such personal assistance as would 
insure the safety of plaintiff.” “Effort 
reasonably directed to insure safety,” said 
the court on appeal, “is a far different 
proposition from an absolute insurance of 
such safety, as directed in the instruc- 
tion.”?7 

But the operator is required to take no- 
tice that his machine is liable to scare 
horses along the highway, and he should 
keep a proper lookout not to cause injury 
to others by the frightening of horses.** 

Passing at Excessive Speed.—Allega 
tions showing that plaintiff’s horse became 
frightened by the speed at which defend- 
ant operated his automobile; that such 
speed was in excess of six miles an hour, 
which was in violation of a statute ;. and 
that such violation proximately caused the 
injury complained of, was held to state a 
cause of action.’® 


Following the rule that when the pur- 
pose of a statute is the protection of in- 
dividuals, one who violates it is liable to 
those for whose protection it was intended 
for injuries directly resulting from its vio- 
lation, the driver of an automobile who 
passes the driver of a draft animal at a 


(16) Carsey v. Hawkins, Tex. Civ. App., 1911, 
165 S. W. 64. 

(17) Craton v. Huntzinger, 163 Mo. App. 718, 
147 S. W. 512. 

(18) Gaskins v. 
S. E. 80. 

(19) 


Hancock, 156 N. C. 56, 72 


Carter v. Caldwell, Ind. 1915, 109 N. E. 





rate of speed prohibited by statute, is liable 
for such injuries as proximately result be- 
cause of the excessive speed.?° 

Driving on Wrong Side of Road.—Ve- 
hicles, whether automobiles, horse-drawn 
or bicycles, when meeting on the highways, 
must turn seasonably to the right of the 
center or traveled portion of the highway, 
in order to give the other room to pass." 

A driver is not necessarily negligent in 
driving on the left, or “wrong,” side of the 
highway, as he is at liberty to use any part 
of the highway, except when meeting an- 
other vehicle or person, at which time, un- 
der the law of the road, he is required to 
keep to the right.?? 

The driver of a vehicle proceeding on 
the wrong side of the highway is not liable 
for injury to another -incurred in a colli- 
sion therewith, unless the negligent act of 
driving on the wrong side was the prox- 
imate cause of the injury. There must 
be a casual connection between the unlaw- 
ful act and the injury.** His presence on 
that side may be explained and justified.** 


Where the operator of an automobile is 
driving on the.wrong side of the road at the 
time he collides with a horse-drawn vehicle, 
in violation of, statute or ordinance, his 
presence there is held in some states to 
amount only to prima facie evidence of 
negligence.”*> But in other states 
held to amount to negligence per se. 


it is 


26 


As it is some evidence of negligence 
when it is shown that a person was driving 
on the wrong side of the road when his 


(20) Schaar v. Cornforth, 128 Minn., 460, 151 
N. W. 275. 

(21) Slaughter v. Goldberg, Bowen & Co., 
Cal. App. 1915, 147 Pac. 90 (1915). 

(22) Giles v. Ternes, 93 Kan. 140, 143 Pac. 
491; 93 Kan. 435, 144 Pac. 1014. 

(23) Baillargeon v. Myers, Cal. App., 1915, 
149 Pac. 378; Giles v. Ternes, 93 Kan. 140, 143 
Pac. 491; 93 Kan. 435, 144 Pac. 1014. 

(24) Riepe v. Elting, 89 Ia. 82, 56 N. W. 285; 
26 L. R. A. 769; Hubbard v. Bartholomew, Ia. 
1913, 144 N. W. 13. 

(25) Herdman v. Zwart, Ia. 1914, 149 N. W. 
631. 

(26) Slaughter v. Goldberg, Bowen & Co., ” 
Cal. App., 1915, 147 Pac. 90; Moy Quon v. Furnya 
Co., Wash. 1914. 143 Pac. 99. 
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vehicle collided with another, so it is evi- 
dence of due care that one was driving on 
the proper side of the road when a colli- 
sion occurs.** 

.One who neglects to comply with the 
law of the road and collides with another 
has the burden of explaining his conduct.** 

If driving on the left side of the high- 
way is in violation of an ordinance or 
statute, as, for instance, an ordinance re- 
quiring vehicles to be kept as near the 
right hand curb as possible, when not pass- 
ing other vehicles ahead, such driver’s 
rights are inferior to the rights of travelers 
going in the opposite direction.” 

Circumstances may confront a person, 
and often do, when due care would require 
him to avoid or relinquish the side of the 
street or road to which he is otherwise en- 
titled. In such case, he would be required 
to exercise such due care, and, if he failed 
to do so, he would be liable for negligence, 
even though he had planted himself upon 
the side of the street to which he would 
ordinarily be entitled. In all cases, there- 
fore, the ultimate question is: What was 
required by due care, under all the circum- 
stances confronting the actor at the time ?*° 


If one is caused to turn onto the left side 
of the road by the negligent conduct of a 
driver he is meeting, he is excused for such 
violation of the law of the road.** 


In one case the plaintiff was held ex- 
cusable for not moving over from the left 
side of the road, because he could not 
have done so in time to avoid a collision.** 

In another case it was held that a per- 
son whose property was injured while on 
the wrong side of the road might recover 


(27) Bourne v. Whitman, 209 Mass. 155, 95 
N. E. 404 

(28) Seeerstrom v. 
116 Pac. 3876. 

(29) Hiscock v. 
Pac. 461. 

(30) Herdman v. Zwart, Ia. 1914, 149 N. W. 
631. See also, Slaughter v. Goldberg, Bowen 
& Co., Cal. App., 1915, 147 Pac. 90. 

. (31) Lloyd v. Calhoun, Wash. 1914, 139 Pac. 
331. 
(32) 


Lawrence, 64 Wash. 245, 


Phinney, Wash. 1914, 142 


Johnson ¥. Small, 5 B. Mon. (Ky.) 27. 





damages if there was ample room for the 
party who caused the injury to pass in 
safety ; and that issue was for the jury.** 


A statute requiring travelers meeting on 
the highway to “seasonably” turn to the 
right of the center of the way, means that 
they shall turn to the right in such season 
that neither shall be retarded in his prog- 
ress by reason of the other occupying more 
than his portion of the road.** 

A statute providing that “persons on 
horseback or vehicles meeting each other 
on the public roads shall give one-half of 
the same, turning to the right,” refers to 
persons not merely passing in opposite di- 
rections, but “coming together in such 
manner that there would be an actual col- 
lision, or an apparent danger of one, if they 
should pursue their course without change 
of direction.”** 

A statute regulating the conduct of 
drivers in overtaking and passing other 
vehicles on the highway is inapplicable to 
vehicles meeting and passing.*® 

Violation of Statute or Ordinance—In 
some states it is held that the violation by 
an automobile operator of the terms of a 
statute or ordinance respecting the opera- 
tion of automobiles is prima facie evidence 
of negligence,** while in others it amounts 
to negligence per se. 

Be this as it may, it is quite generally held 
that where the violation of a statute or or- 
dinance proximately results in injury to 
another, the person guilty of such violation 
is liable for such injury.** 

It has been held to be negligence per 
se for an automobilist to approach a cross- 
ing without giving warning thereof, as re- 


(33) Clay v. Wood, 5 Esp. 44. 

(34) Segerstrom v. Lawrence, 64 Wash. 
116 Pac. 876. 

(25) Hubbard v. 
N. W. 13. 
- (26) Zellner v. McTaigue, Ia. 1915, 153 N. W. 
77 


245, 


Bartholomew, Ia. 1913, 144 


(37) Ta. 1914, 149 N. W. 
631. 
(38) Roberts v. Trunk, 179 Mo. App., 358,°166 


S. W. 841. 


Herdman v. Zwart, 
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quired by statute ;*° to drive past a horse- 
drawn vehicle at a rate of speed prohibited 
by statute, causing such horse to become 
frightened ;*° to drive on the wrong side 
of the highway ;** to fail to turn to the right 
upon meeting another vehicle on the high- 
way, when it was possible to do so in the 
exercise of due care ;** to fail to stop his 
automobile on signal from the driver of 
horses so to do ;** to fail to stop upon meet- 
ing a vehicle, the horse drawing which ap- 
peared to be frightened ;** to approach a 
wagon on the highway without giving 
warning of his approach ;**° each of which 
acts constituted a violation of some express 
statutory provision. 


Although a statute does not specifically 
require an automobile driver to stop his 
car, or after stopping it to stop his engine, 
where it does require him to exercise 
reasonable care to avoid frightening horses 
or injuring persons driving them, the 
statute may be violated by a failure to do 
either or both, if such failure amounts to 
a want of reasonable care in the circum- 
stances mentioned.*® This is likewise true 
under the general rule of the common law 
requiring the exercise of reasonable care 
in all circumstances. 


Under a statute providing that whenever 
it shall appear to the driver of an auto- 


mobile that a horse is about to become 
frightened, it is his duty to stop, etc., it has 
been held that whenever it might, by the 
exercise of reasonable diligence, appear to 
the driver of the automobile that the horse 


(39) Moy Quon v. 
143 Pac. 99. 
(40) Carter. v. Caldwell, Ind. 1915, 109 N. E. 
355. 
(41) Baillargeon v. Myers, Cal. Apn. 1915, 149 
Pac, 378. 
(42) Hubbard v. Bartholomew, Ia. 1913, 144 
- 13 
Union Transfer & S. Co. v. Westcott Ex. 
Misc. 408, 140 N. Y. Supp. 98. 
Beggs v. Clayton, 40 Utah, 


Furnya Co., Wash. 1914, 


389, 121 


Campbell v. Walker, 2 Boyce (Del.) 41, 
. 601. 
(46) Ellsworth v. Jarvis, 92 Kan. 
Pac. 1135. 


895, 141 





is about to become frightened it is his duty 
to stop, and that he has no discretion as to 
what he should do.*’ 


Suffciency of Signal to Automobile 
Driver to Stop—Under a statute requir- 
ing the driver of any automobile, when 
signaled by the driver of any vehicle pro- 
pelled by horses, to stop his automobile un- 
til the other vehicle has passed, it was held 
insufficient for an occupant of a horse- 
drawn vehicle other than the driver to give 
the signal.*$ 


In the case last cited the court in part 
Said: “The driver is named as the respon- 
sible party required to signal and whose 
signal is required to be noticed by the other 
driver; and thus by necessary implication 
the right of any other person, occupant or 
bystander to give the statutory signal is 
excluded. And this is so for good reasons. 
The plaintiff is the person who was re- 
sponsible for the manner in which this 
horse was controlled. It is his negligence 
or contributory negligence for which he is 
held responsible. It is his horse. As an 
owner he is presumed in law and in fact to 
know it and its characteristics, habits, and 
disposition, gentleness or viciousness, better 
than any other person, and sense more 
fully and quickly than any occupant of the 
rig an actual dangerous situation. He 
knows, or is presumed to know, when he 
has control of the animal. * * * He 
must know that the automobile driver must 
look to him, as the person in control of 
his part of the situation, as the proper per- 
son to give and charged with the duty of 
giving the warning signal, and until such 
warning is given by signal, shouting or 
otherwise, the automobile driver had the 
right to assume it was unnecessary to stop, 
so long as he was using due care and or- 
dinary caution not to frighten the horse in 
passing.” 


(47) Stout v. Taylor, 168 Ill. App., 410. 
(48) Messer v. Bruening, 25 N, D. 599, 142 N. 
W. 158, 48 L. R. A. (N. S.) 945. 
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In a criminal prosecution for the alleged 
violation of a statute*® requiring the driver 
of an automobile to, “on signal by raising 
the hand, from a person riding, leading or 
driving a horse or horses or other animals, 
bring such motor vehicle immediately to a 
stop,” it appeared that defendant, driving 
an automobile, met a wagon and team, the 
driver of which called to him to stop, and 
another occupant of the wagon raised his 
hand as a signal for him to stop. It 
was held that a conviction could not be 
sustained ; that the statute was both penal 
and criminal, and must be strictly construed 
in favor of the defendant; that in view of 
the plain provision of the statute referring 
to the giving of a signal by a designated 
person, the provision could not be expand- 
ed to include a signal given by another ; and 
that the evidence was, therefore, insuffi- 
cient to sustain a conviction.*° 


‘ 


On the other hand, other courts have 
held that it is sufficient if an occupant of 
a horse-drawn rig other than the driver 
gives the signal.* 


In one case the court said: “The statute 


must have a sensible construction. In our 
opinion it is not essential that the one hold- 


ing the lines give the signal. It is enough 
if the signal is given by an occupant of the 
rig so that the auto driver is given fair 
warning that he should stop; and he should 
not be heard to quibble because the signal 
does not come from the driver.’’®* 


Under a statute providing that any per- 
son operating a motor vehicle shall, upon 
meeting any person or persons driving a 
horse or horses, on any public highway, 
“upon request or signal by putting up the 
hand from any such person, or persons, 
so * * * driving any horse or horses, 
* * * immediately bring his vehicle to 


(49) 
(50) 
W. 163, 
(51) Schaar v. Comforth, 128 Minn. 460, 151 

N. W. 275. 
(562) Schaar v. Comforth, 
N. W. 275. 


Laws Mo. 1911, p. 326, Sec. 8. 


State v. Wilson, Mo. App. 1915, 174 S. 


128 Minn 460, 151 





a stop.” etc., it was held that the word 
“driving” is not confined to the person 
alone in the horse-drawn vehicle who holds 
the lines, but includes any occupant of such 
vehicle, and such signal given by any occu- 
pant thereof is sufficient. This was so 
held in a.prosecution for violation of such 
statute.®® 

In an action to recover for the loss of a 
horse, it appeared that plaintiff was driv- 
ing the horse on a public highway, and 
met defendant driving an automobile; that 
when the vehicles were within 15 ‘or 20 
steps of each other, the horse showed 
fright, and the driver shouted “Look out!” 
that defendant then turned and passed on 
the right side of the road, and when the 
car was opposite the horse, the latter turn- 
ed and plunged into a wire fence, and was 
so badly injured as to render it useless. 
The only charge of negligence alleged was 
the failure of defendant to stop his car 
when the driver called to him to “look out.” 
Defendant stated that he heard the call, 
and interpreted it to mean to turn out of 
the beaten road, which he immediately did. 
The action-was brought under a statute 
regulating the conduct of the driver of any 
automobile when approaching horse-drawn 
vehicles, and declaring that “if requested by 
signal or otherwise by the driver of such 
horse’ or horses, shall proceed no farther,” 
etc. Held, that these words were insuffi- 
cient as a signal within the meaning of the 
statute. “According to dictionary defini- 
tions,” said the court, “the meaning of the 
words is to exercise care, rather than to 
proceed no farther. The equivalents of the 
phrase are, ‘take care,’ ‘be watchful,’ ‘take 
heed,’ and ‘act with prudence.’ In their 
popular signification, and alone, they do 
not import a request to stop or stand 
still.”’** é 

When no statutory signal is given the 
question of the automobile operator’s negli- 


State v. Goodwin, 169 Ind. 265, 82 N. E. 
Sterner v. Issitt, 89 Kan. 357, 131 Pac. 
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gence must be measured by the common 
law standard of due care.** 


Contributory Negligence of Driver of 
Horses.—In seeking to determine whether 
a plaintiff was contributorily negligent his 
conduct must be considered in view of the 
situation as it appeared to him at the time; 
not as it might appear after the occurrence 
and in view of the whole situation. If, for 
instance, his conduct in turning to the left 
of the highway upon meeting the defendant, 
was that of a reasonably prudent man in 
view of the circumstances, he was not 
negligent.*° 


Where there was ample room for an 
automobile to pass the driver of a team 
without the latter turning from his course, 
it was held that the latter might assume 
that the driver of the machine would avail 
himself of the ample opportunity to pass 
in safety, and that he was not guilty of 
contributory negligence in keeping a direct 
course along the street.** 


It is not negligence as a matter of law 
for a man to drive a team that he knows 
is afraid of automobiles and might become 
unmanageable upon meeting one on the 
highway, where he is likely to meet auto- 
mobiles.** 


Where the operator of an automobile 
discovered the peril of the plaintiff in time 
to have avoided injuring her by the use 
of every means in his power, consistent 
with the safety of himself and others, the 
previous negligence of plaintiff in going 
on the highway in a buggy drawn by an 
unruly horse, would not bar a recovery, as 
such negligence on her part, in the circum- 
stances, becomes a condition and not the 
proximate cause of the injury.*® 


(55) Messer v. Bruening, N. D. 1913, 142 N. 
W. 158. 
(56) Lloyd v. Calhoun, Wash. 1914, 139 Pac. 


(57) Savoy v. McLeod, Me. 1913, 88 Atl. 721. 

(58) Butler v. Cabe, Ark., 1914, 171 S. W. 1199, 
L. R. A. 1915 C, 702. 

(59) Blackwell v. McGrew, Tex. Civ. App. 
1911, 141 S. W. 1058. 





Where deceased was riding a fine, high- 
bred mare, very quick of action and diffi- 
cult to control when excited or frightened, 
which he had known intimately for several 
years, and had frequently ridden her, and 
knew her peculiar characteristics, and that 
she was afraid of automobiles, and upon’ 
seeing an approaching automobile, reined 
the mare on the side of the road, facing 
the approaching car, and did nothing to in- 
dicate to the driver of the car that he had 
the least fear of his ability to manage the 
mare, and sat and waited for the automo- 
bile, and the mare showed no signs of fright 
until the car was almost opposite, when 
she wheeled and commenced a struggle in 
which deceased was killed, it was held that 
he was contributorily negligent, and that 
no recovery could be had for his death.*° 

When one is charged with negligence in 
driving a horse on the highways, his knowl- 
edge of the character and disposition of the 
horse may be shown as bearing on the 
question . If he understood that the horse 
was gentle and kind, and had been driven 
by a woman, evidence of that sort would 
tend to show that he was in the exercise of 
due care. In this connection, what the 
vendor of the horse tald such person a 
short time before the act complained of, is 
competent to show what such person under- 
stood the nature and character of the horse 
to be, and whether he was in the exercise 
of due care in driving him." 

The negligence of the plaintiff in failing 


_to drive his team farther from the road 


when defendant was about to pass in his 
automobile, was no defense where, after 
seeing the peril created by the fright of the 
team, defendant increased his speed and 
the noise of the machine, which caused the 
team to run away.** 
C. P. Berry. 
St. Louis, Mo. 


(60) Dreier v. McDermott, Ia. 1913, 141 N. 
W. 315. 


(61) Ferryall v. Youlden, 76 N. H. 548, 85 
Atl. 786, 
(62) Carsey v. Hawkins, Tex. 1914, 163 S. W. 


586. 
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ALTERATION OF INSTRUMENTS—ORIG- 
INAL CONSIDERATION. 


BANK OF LAUDERDALE et al. v. COLE et al. 


Supreme Court of Mississippi, Division A. 
March 27, 1916. 


71 So. 261. 


Where a material alteration is made in a 
note after delivery to the payee, with evidence 
of fraudulent intent, the original payee and his 
assignee can recover neither on the note nor on 
the original indebtedness, 


Appeal from Chancery Court, Wayne Coun- 
ty; A. T. Wood, Chancellor. 

Action by the Bank of Lauderdale and others 
against Mrs. Ruby E. Cole and others. Judg- 
ment dismissing the bill generally as to plain- 
tiff E. F. Ballard and without prejudice as to 
plaintiff R. W. Fagan, and plaintiffs Bank of 
Lauderdale and E. F. Ballard appeal. Affirmed. 

On the 25th day of January, 1908, E. F. Bal- 
lard and R. W. Fagan sold to appellee W. J. 
Cole certain real property, executing a deed 
thereto at Cole’s request to his wife, Mrs. Ruby 
E. Cole, one of the appellees herein. The con- 
sideration expressed in the agreement was 
$4,000, but the deed contained no recital indi- 
cating whether this consideration had been 
paid. The real consideration was $2,000 in 
stock, par value, of the Waynesboro Brick & 
Manufacturing Company, and two notes of 
$1,000 each, due one in two and the other in 
three years from the dates thereof. The note 
first to mature was delivered by Ballard, after 
its indorsement by himself and Fagan, to the 
appellee Bank of Lauderdale, and upon its 
maturity, being presented to Cole for payment, 
he declined so to do; whereupon this suit was 
instituted upon both notes by the bank, Ballard, 


and Fagan against W. J.and Mrs. Ruby E. Cole, 


praying that said notes be decreed to be a lien 
on the property conveyed by Ballard and Fagan 
to Mrs. Cole, and that it be sold to satisfy such 
lien. Appellees by their answer alleged that 
the vendor’s lien had been expressly waived 
- by Ballard and Cole at the time the land was 
purchased, and that in addition thereto the 
notes had been materially altered after their 
execution and without appellees’ consent. The 
cause came on to be heard on bill, answer, and 
proof; and a decree was entered adjudging that 
the notes had been materially altered by Bal- 
lard without the consent of appellees, but also 
without the knowledge or consent of Fagan. 
The bill was dismissed generally in so far as 





it was predicated upon the note held by Bal- 
lard, and without prejudice as to Fagan. The 
reason the bill was dismissed without prejudice 
as to Fagan was that the note owned by him 
had not matured when the suit was instituted, 
and consequently was held by the court be- 
low to have been prematurely brought. From 
this decree an appeal was prosecuted by the 
bank and by Ballard, Fagan accepting the de- 
cree, and not appealing therefrom. Cole, by 
his evidence, admitted the execution of the 
notes, but stated that he declined to purchase 
the land unless Ballard and Fagan would waive 
any lien thereon securing the notes, which they 
expressly agreed to do, accepting as security 
therefor a number of shares of stock in the 
Waynesboro Brick & Manufacturing Company; 
that the note first to mature when signed by 
him read as follows: 


“No. Waynesboro, Miss., Jan. 25, 
1908. On or before two years after date, I, we, 
or either of us promise to pay to the order of 
E. F. Ballard and R. W. Fagan, Due 
One thousand and no/100 $1,000.00 dol- 
lars, for value received, with interest at the 
rate of 8% per annum after date until paid. 
And in event default is made in the payment of 
this note at maturity and it is placed in the 
hand of an atty. for collection or suit is brought 
on the same, then an additional amount of 
10% on the principal and interest of this note 
shall be added to the same as atty’s. fees. All 
signers to this note are principals. Negotiable 
and payable at the Bank of Waynesboro, 
Waynesboro, Miss. Address; City. W. J. 
Cole.” 


The second note contains identical language, 
except that it was to mature in three instead 
of two years after date. 

Cole further testified that after the execu- 
tion thereof, and without his knowledge or 
consent, these notes were altered by inserting 
in each between the words, “All signers of this 
note are principals,” and the words, “Nego- 
tiable and payable at,” etc., the following: 


“This note given for the purchase money for 
the following described property situated in 
the town of Waynesboro, Miss.: Lot A in block 
No. 3, fronting 120 feet on Chickasahay street 
and extending back at right angles with said 
street 250 feet, also the east half of lot B in 
said block 3, fronting on Carr street and court- 
house square 8714 feet parallel and adjoining 
to the back line of said Lot A.” 

This description of the property is identical 
with that contained in the deed to the land 
executed by Ballard and Fagan. 
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According to the evidence of appellants, this 
was not true, but, on the contrary, it was ex- 
pressly agreed that purchase-money notes 
should be executed, secured by a vendor's lien 
on this land, and that the statement in the 
notes that they were given for the purchase 
money of the land therein described was writ- 
ten therein prior to the time of the signing 
thereof, with the knowledge and consent of 
Cole; that while a number of shares of stock 
in the Waynesboro Brick & Manufacturing 
Company were assigned to Ballard and Fagan 
as security for these notes, this was done, not 
because of any waiver of the vendor’s lien, but 
for the reason that they wanted Cole to in- 
sure the house on the land payable to them 
as their interest might appear; this he did not 
wish to do, but gave them the shares, and they 
accepted this stock in lieu of such a policy. 

SMITH, C. J. (after stating the facts as 
above). [1] The chancellor's finding that these 
notes had been altered was made on conflict- 
ing evidence, and therefore is not open for re- 
view here. 

[2] The notes as originally executed appear- 
ed simply to have been given for value re- 
ceived; as altered, the consideration therefor 
appears to have been the conveyance of cer- 
tain land therein described, thereby becoming 
evidence of appellants’ claim that they were 
secured by a vendor’s lien on the land, and the~ 
rule is that an alteration which enlarges the 
scope of an instrument as a means of evidence 
is material. Schmidt v. Quinzel, 55 N. J. Eq. 
792, 38 Atl. 665; Craighead v. McLoney, 99 
Pa. 211; Low v. Argrove, 30 Ga. 129; Kalteyer 
v. Mitchell, 110 S. W. 462; Richardson v. Fell- 
ner, 9 Okl. 513, 60 Pac. 270; Knit v. Williams, | 
10 East, 431, 103 Reprint, 839. 

[8] On the evidence if these alterations were 
in fact made, and the chancellor so found, they 
were manifestly made for the purpose of evi- 
dencing the existence of a vendor’s lien which 
in fact had been waived, and were therefore 
made with a fraudulent intent, from which it , 
necessarily follows that appellants, Bank of 
Lauderdale and Ballard, can recover neither 
on the note sued on by them nor on the original 
indebtedness for which it was given; 2 C. J. p. 
182, § 17; 2 Daniel on Negotiable Instruments 
(5th Ed.) 431; Warder v. Willyard, 46 Minn. 
531, 49 N. W. 300, 24 Am. St. Rep. 250; Whee- 
lock v. Pranes, 13 Pick. (Mass.) 165, 23 Am. 
Dec. 674; Bank v. Dent, 102 Miss. 463, 59 South. 
805. 

[4, 5] It is true that the alteration of these 
notes, in order to be availed of by appellees, 
must have been made with a fraudulent intent, 





and also, as pointed out by counsel for appel- 





lant, that appellees’ answer does not specif- 
ically charge that these notes were “fraudu- 
lently” altered, but it does contain allegations 
which, if true, disclose that the alteration was 
made for the purpose of enabling the payees 
in the notes to establish a vendor’s lien upon 
the property sold by them to appellees in viola- 
tion of the agreement made at the time of the 
sale, thereby sufficiently disclosing the fraudu- 
lent intent. 

“Affirmed. 


Note.—Fraudulent Alteration of Note Defeat- 
ing Recovery of Original Consideration.—lt 
was said in Daniel on Negotiable Instruments, 
§ 1410a, that: “It is necessary that the law should 
impose (this) forfeiture of the debt itself upon 
one who fraudulently tampers with the instru- 
ment which evidences or secures it; and it is 
done upon the principle that ‘no man should be 
permitted to take the chance of gain by the com- 
mission of a fraud, without running the risk of 
loss in the case of detection.” While this may 
be something of a punitory theory, it is hard to 
see that it "embodies any strict ‘legal principle. 
On the contrary, if the fraud or the attempted 
fraud is disclosed, the act committed in fraud 
ought not to have any legal consequences except 
in a criminal way. It is hard to see that a 
private citizen ought to benefit by the criminal 
act of another. 

Nevertheless, there is not much opposing au- 
thority to the principle announced, whether the 
reason therefor is as above stated or not. But 
there is some. 

For example, 
note has been fraudulently altered, the considera- 
tion cannot be sued upon and also the mortgage 
securing the note is discharged. MHacknell v. 
Sheley, 66 Kan. 357, 71 Pac. 839; Walton Plow 
Co. v. Campbell, 35 Neb. 173, 52 N. W. 883, 16 
L. R. A. 468. It may easily be that the mort- 
gage might fall without action upon the original 
consideration being defeated. But in South 
Carolina it was ruled, that the fraudulent altera- 
tion of a note did not discharge the mortgage 
upon the ground that the note and mortgage 
are separate and independent securities for the 
same debt and the fraudulent material alteration 
of the former, like the statute of limitations 
merely takes away all remedy on the note. Plyler 
v. Elliott, 19 S. C. 257. This view was en- 
forced also in Smith v. Smith, 27 S. C. 166, 3 
S. E. 78, 13 Am. St. Rep. 633. See also Edwards 
v. Sartor, 69 S. C. 540, 48 S. E. 537. This view 
seems also to have been taken in Cheek v. Nall, 

112 N. C. 370, 17 S. E. 8o. 

In Rumsey v. Utica Deposit Bank, 156 Ky. 
263, 160 S. W. 943, there was a material altera- 
tion which as described must have been made 
intentionally and, presumably, fraudulently. But 
the holder did not rest his right to’ recover on 
any such inquiry, as the alteration was made 
before it came into its hands. It recovered and 
the court said: “It will thus be seen that the 
recovery was neither upon the note sued on, nor 
upon said note according to its original tenor 
before alteration, but was upon the original con- 
sideration. Such recovery may be had, notwith- 
standing the fact that the note given therefor 
or in renewal thereof is invalid against some 





it has been held that where a , 
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of the parties thereto. Traders’ Deposit Bank v. 
Day, 105 Ky. 219.” Here the party plaintiff had 
nothing to do with the alteration, but it would 
seem, that, if the one who did it had status 
sufficient to vest in an innocent purchaser a 
right to recover upon original consideration, he 
ought to allow him to do the same thing suing 
himself. Of course, statute might save the rights 
of the innocent purchaser. Massachusetts Nat. 
Bank v. Snow, 187 Mass. 159, 72 N. E. 9509. 

As stating the matter conversely to the facts 
in the South Carolina cases, supra, it has been 
held that fraudulent alteration of a mortgage 
does not avoid the note it is given to secure, but 
if forfeiture for wrongdoing is the rule, why 
should it not do so? Kime v. Jesse, 52 Neb. 606, 
72 N. W. 1050. 

The forfeiture theory for the commission of a 
wrong seems also not applicable to the case of 
adding, by forgery, of another name to a note. 
Mersman v. Werges, 112 U. S. 139, 28 L. ed. 641. 
It was said: “According to the general current 
of the American authorities, the addition of the 
name of a surety, whether before or after the 
first- negotiation of note, is not such an alteration 
as discharges the maker.” Of course, also, it 
would not prevent recovery upon original con- 
sideration. 

In 2 Cyc. 185, it is said: “The rule permitting a 
resort to the original indebtedness is confined to 
cases in which the alterations are made without 
fraud in fact. If, on the other hand, one volun- 
tarily and fraudulently destroys the evidence of 
his debt he cannot resort to the original consid- 
eration, because he cannot supply the destroyed 
evidence.” For this are cited cases from Illinois, 
Indiane, Iowa, Minnesota, Missouri, Nebraska, 
New Hampshire, New York, North Dakota and 
Pennsylvania. There are no opposing cases cited. 
and the theory for the rule appears better placed 
than in the quotation made from Daniel on 
Negotiable Instruments, supra. 








ITEMS OF PROFESSIONAL 
INTEREST. 


JOINT SESSIONS OF ILLINOIS STATE BAR 
ASSOCIATION AND ILLINOIS SOCIETY 


OF AMERICAN 
INAL LAW. : 


INSTITUTE OF CRIM- 


The Illinois State Bar Association will hold 
its fortieth annual meeting at the Hotel La 
Salle, Chicago, on Thursday, Friday and Satur- 
day, June 1, 2 and 3, 1916. 

Nathan William MacChesney, of Chicago, 
will deliver the President’s Address on the 
subject, “Democracy and Efficiency Threugh 
Law—Reorganization of the Courts,” particular- 
ly giving a comparison with the courts of Eng- 
land. 

The Honorable Charles J. Dogherty, Minister 
of Justice of Canada, will deliver the annual 
address on some questions of international law. 

Honorable William J. Calhoun, former Minis- 
ter to China, will speak at the meeting on “The 





istory and Application of the Monroe Doc- 
trine.” 

Samuel Rosenbaum, Esq., of the Philadelphia 
bar, has accepted an invitation to speak on the 
“Rule Making Powers in the English Courts,” 
and Professor Charles Cheney Hyde, of North- 
western University, will speak on some topic 
relating to international law. 

Senators Lawrence Y. Sherman and James 
Hamilton Lewis have both been invited and are 
expected to be present and speak on the gen- 
eral subject of International Law. 

The Board of Governors has chosen for the 
subject of general discussion at the meeting, 
“Changes and Amendments to the Substantive 
Law of Illinois.” The various county bar as- 
sociations of the state will be invited to send 
delegates to the convention and they will be 
allotted ten minutes each in which to present 
the changes end amendments to the law which 
their respective associations believe are most 
needed to effect desired reforms. 

Various committees of the Association that 
have been at work during the past year will 
present their reports. 

John F. Voigt, the Secretary, will review the 
activities of the Association during the past 
year, which has been an eventful one. 

On Thursday, June Ist, the Judicial Section 
of the State Association begins its sessions. 
This section is intended to embrace all the 


“judges of all the courts of this state and is ex- 


pected to bear the same relation to the State 
Association that the Judicial Section now bears 
to the American Bar Association. 

The Judicial Section is a new activity of the 
Association. It is confidently believed that the 
meeting of and consultation among the judges 
of the state must be most helpful in the ad- 
ministration of justice in this state. 

The Illinois Society of the American Institute 
of Criminal Law and Criminology will hold its 
annual meeting in conjunction with the State 
Bar Association. 


This Society will begin its sessions on Thurs- 
day, June ist, at the Hotel La Salle and will 
include a dinner Thursday night and will close 
with.a joint meeting with the State Association 
Friday night. 

Judge Albert C. Barnes, of the Illinois Ap- 
pellate Court, will deliver the President’s Ad- 
dress on “How Can Results Be More Speedily 
Attained in Criminal Cases?” 


“Vocational Education In Relation to Juvenile 
Delinquency” is the subject of a paper by Miss 
Amelia Sears, Superintendent, Juvenile Pro- 
tective Association, to be followed by a discus- 
sion of the paper by William N. Gemmill, Wil- 
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liam J. Bogan and Frank M. Leavitt, all of 
Chicago, and William C. Graves, of Pontiac. 

William G. Hale, of Urbana, will give a brief 
review of the criminal cases in the Supreme 
Court for the past year. Robert N. Millar, of 
Chicago, will discuss this report. 

MacClay Hoyne, State’s Attorney of Chicago, 
and Thomas M. Kilbride, of Springfield, will 
speak on “Prebation and Parole in Their Rela- 
tion to Crime,” which will be followed by a 
general discussion. 

The program for the joint session includes 
the following: 

“Practical Phases of Medico-Psychological 
Work for Courts,” by Dr. William J. Nickson 
and Dr. William Healy, to be feolowed by a 
general discussion, in which Harry Olson, Dr. 
Herman C. Stevens, Robert H. Gault and Nathan 
William MacChesney will participate. 

Secretary Voigt announces further that the 
Illinois State Attorneys’ Association will hold 
its “Summer Meeting” in Chicago in connec- 
tion with the State Bar Association and the 
Society of Criminal Law. 

President Floyd E. Thompson, of Rock Is- 
land, announces that an interesting program is 
being prepared, the details of which will be 
published later. 

All of these organizations meeting at the 
same time and place will bring to Chicago on 
the first three days of June prominent lawyers 
and judges from practically every county in 
the state. All of these conventions will close 
by joining the State Bar Association in its an- 
nual banquet at the Hotel La Salle, Saturday 
night, June 3rd. The programs outlined and 
the preparations under way promise to make 
this meeting one of the most notable in the his- 
tory of the Association. 


BAR ASSOCIATION MEETINGS FOR 1916— 
WHEN AND WHERE TO BE HELD. 


American—Chicago, August 30, 31 and Sep- 
tember 1. 
Alabama—Decatur, July 14 and 15. 
Arkansas—Little Rock, May 30 and 31. 
California—Del Monte, August 17, 18 and 19. 
Florida—Atlantic Beach, June 16 and 17. 
Georgia—Tybee Island, June 1, 2 and 3. 
Hawaii—May 31. 
Illinois—Chicago, June 1, 2 and 3. 
Indiana—Lafayette, July 12 and 13. 
Iowa—Dubuque, June 29 and 30. 
Kentucky—Louisville, July 6 and 7. 
Louisiana—Opelousas, May 5 and 6. 
Maryland—Deer Park, June 29, 30 and July 1. 
Michigan—Battle Creek, June 30 and July 1. 
Montana—Missoula, latter part of July. 





New Hampshire—Newcastle, June 
July 1. 

New Jersey—Atlantic City, June 16 and 17. 

North Carolina—Wrightsville Beach, June 28 
and 29. 

North Dakota—Devil’s Lake, in August. 

Ohio—July 11, 12 and 13. Place not fixed. 

Oregon—Portland, November 21. 

Pennsylvania—Bedford Springs, June 27, 28 
and 29. 

Tennessee—Memphis, June 29 and 30. 

Texas—Galveston, July 3, 4 and 5. 

Virginia—Old Point Comfort, July 11, 12 and 
13. 

Washington—North Yakima, August 10, 11 
and 12. 

Wisconsin—Oshkosh, June 28, 29 and 30. 


30 and 








HUMOR OF THE LAW. 


A Cleveland corporation lawyer has a new 
stenographer—the second new one in a week. 
Strange to say, he didn’t discharge the first: 
one because she was incompetent, but because 
she was too good. Let him tell it. 


“This girl came to me well recommended, 
and when I dictated a test letter I found her 
extremely rapid and accurate. So I employed 
her on the spot. She fell right in with the 
work, and I decided that I had found a 
treasure. But on the third day she gave mea 
shock. : 


“T was dictating an opinion in a complicated 
infringement suit, and it was important that 
it should be accurate in every word and 
phrase. This was the third draft I had writ- 
ten, in fact. At one time I interrupted my- 
self and said to the stenographer: 


“*Am I speaking too fast for you, Miss Jack- 
son? Are you getting my words down correct- 
ly?’ 

““Oh, 
she answered, smiling. 
nearly as fast as I can take. 
words ahead of you now.’ 

“There’s such a thing as being too good.”— 
Cleveland Plain Dealer. 


I’m getting them down all right,’ 
‘And you don’t speak 
I’m about twenty 


Judge—“You have been here twice before, 
and twice I have sent you to jail. Have you 
anything to say why I should not send you there 
again?” 

Prisoner—“I have scruples against a third 
term, your honor.” —Judge. 
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1. Aeceount Stated—Defined.—An “account 
Stated” is an agreement between persons who 
have had previous ‘transactions fixing the 
amount due in respect thereto and promising 
payment.—Moore v. Hendrix & Hodges, Ga., 87 
S. E. 915. 

2. Attermney and Cliient—False Representa- 
tions.—Where an attorney by false representa- 
tions obtained possession of his client’s mort- 
gage and bond, his possession did not clothe 
him with any apparent authority to sell the 
obligations.—Elmhorst v. Maziroff, N. Y. Sup. 
Ct., -167 NM Fi A bre. 


3. Bankruptey—Abuse of Discretion.—Referee 
held not to have abused discretion, or erred, as 


. Matter of law, in continuing creditors’ meet- 


ing for election of trustee to allow filing of 
Other claims, and in hearing evidence as to 
such claims.—In re Rosenfeld-Goldman Co., U. 
8S. D. C., 228 Fed. 921. 

4.——Ancillary Proceedings.—On ancillary ap- 
plication, trustee under mortgage on bankrupt’s 
property held to be restrained from foreclosing 
until it applied for and obtained leave from the 
court having jurisdiction of the mortgaged 
premises.—In re Patterson Lumber Co., U. 8S. 
D. C., 228 Fed. 916. 

5. Attachment. Failure to release levy of 
attachment on supposed interest in property 
transferred by alleged bankrupt nearly seven 
years previously held not an act of bankruptcy, 
though transfer was alleged to be fraudulent. 
—In re Murphy, U. S. D. C., 228 Fed. 1018. 

6. Auctioneer.—Where auctioneer made no 
adjudication, and trustees declined to accept 
bid, though for more than minimum price speci- 





fied in referee’s order, bidder held to have no 
legal right to a conveyance.—Untereiner v. Ca- 
mors, U. 8S. C. C. A., 228 Fed. 890. 


i. Contempt.—Where referee orders pri- 
vate sale of property, inducing bidder to with- 
draw bid in order that another may purchase at 
a lower price, held punishable as a contempt, 
under Bankruptcy Act, § 41.—In re Boyd, U. S. 
b. C., 228 Fed. 1003. 

8. Corporation.—Under Gen. St. Minn. 1913, 
§ 6193, as construed by Minnesota Supreme 
Court, where a corporation agreed that stock 
would be nonassessable, unpaid balance of par 
value held not recoverable by trustee in bank- 
ruptcy.—Courtney v. Georger, U. S C. C. A,, 
zz8 Fed. 859. 

9.——Corporation.—Location of a corpora- 
tion’s principal place of business, Within Bank- 
ruptecy Act, is determined by the facts, and not 
by the intention of the corporate authorities or 
the recitals in the charter.—In re San Antonio 
Land & Irrigation Co, U. S. D, C., 228 Fed. 
984. 

10. Preference.—Creditor, to whom _  ac- 
counts were transferred within four months 
before bankruptcy and while bankrupt was in- 
solvent, under circumstances such as would 
cause ordinary person to believe preference 
would be effected, held liable to trustee.—Aronin 
v. Security Bank of New York, U. S. C. C. A, 
228 Fed. 888. 

11. Summary Proceeding.—Claim in bank- 
rupt’s wife to motor truck kept in garage in her 
name held not determinable in a summary pro- 
ceeding; her claim not being merely colorable.— 
In re Markel, U. S. D. C., 228 Fed. 926. 

12. Tort.—A claim arising in tort of a 
character which can be waived and an action 
quasi ex contractu maintained is a debt within 
the Bankruptcy Act, § 17, and provable.—First 
Nat. Bank of Enosburg Falls v. Bamforth, Vt., 
96 Atl. 600. 

13. Banks and Banking—Checks.—A bank, 
though notified not to honor the checks of a 
depositor who had by fraud sold plaintiff cor- 
porate stock and deposited the proceeds in the 
bank, held not bound to heed the warning; 
plaintiff not having rescinded the contract or 
returned the stock so as to be entitled to re- 
cover purchase money.—Barnard v. First Nat. 
Bank of Newpoint, Ind. App., 111 N. EB. 451. 


14. Negligence.—The result of signing and 
keeping blank checks, whether the Keeping be 
negligent or careful, is assumed by the maker, 
and not the bank who pays it.—S. S. Allen Gro- 
ery ts vy. Bank of Buchanan County, Mo. App., 
182 S. W. 777. 


15.——Negligence.—Mere negligence in the 
keeping of a signed blank negotiable instrument 
which was afterwards stolen, filled out, and put 
in circulation by a thief should not be regarded 
as the proximate cause of the loss.—S. S. Allen 
Grocery Co. v. Bank of Buchanan County, Mo. 
App., 182 S. W. 777. 


16. Notice—The mere fact that’a bank 
which accepted a note knew that the payee was 
engaged in selling horses and warranting them 
was not sufficient to put the bank on inquiry to 
ascertain whether the warranty on the horse 
for which the note was given was fulfilled.— 
Parker v. Hickman, Ind. App., 111 N. E. 649. 


17. Brokers—Principal—Where the terms 
negotiated by a broker called for the giving of 
a mortgage for one-half the price, the employer 
was entitled to know who the purchaser was.— 
Coppage v. Howard, Md., 96 Atl. 642. 
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18. Carriers of Goods—Bill of Lading.—The 
duty of procuring order required by indorsement 
of bill of lading or authority from the consignor 
to deliver, was upon the plaintiff, who was to 
be notified of the arrival of the shipment, and 
not upon the carrier.—Killingsworth v. Norfolk 
& S. R. Co. N. C., 87 S E. 947. 

19.——Carmack Amendment.—Under the Car- 
mack Amendment to the Hepburn Act, making 
the initial carrier, accepting an interstate ship- 
ment and issuing a bill of lading, liable for the 
negligence of all connecting carriers, the ship- 
pér cannot hold a_ connecting carrier liable, 
though it issues a bill of lading, but must pro- 
ceed against the ‘hret.—Looney vy. Oregon Short 
Line R. Co., IIL, 111 N. E. 509. 

20. Connecting Carrier.—A requirement of 
a bill of lading given for an interstate ship- 
ment, that a written claim for damages be made 
within 10 days after delivery, held valid and 
binding on the shipper and to inure to the 
eng of the connecting carrier.—Olivit Bros. 

. Pennsylvania R. Co., N. J. 96 Atl. 582. 

21.——Initial Carrier—Any lawful holder of 
a bill of lading issued by the initial carrier 
may, under the Carmack Amendment, sue for 
loss or damage caused by any connecting car- 
rier to whom the shipment is delivered.—Carr 
v. Pennsylvania R. Co., N. J., 96 Atl. 588. 

22. Inspection.—Though a shipper examin- 
ed and deemed a car sufficient for the transpor- 
tation of horses, the railroad company is not 
relieved from liability for defects in the car.— 
Washington Horse xchange v. Louisville & 
N. BR. Co., N. C., 87 S. E. 941. 

23.- Interstate Commerce Commission.—In 
a shipper’s action against a railroad for furnish- 
ing grain doors, plaintiff could not recover 
by showing merely the total cost of all doors 
furnished by him including an unascertained 
number of items for which no charge could 
be made under the rulings of the Interstate 
Commerce Commission because they accrued in 
interstate shipments.—Stockton Elevator & 
Shipping Ass’n v. Missouri Pac. Ry. Co., Kan., 
154 Pac. 1126. 

24. Local Expressman.+-A local express- 

man, if not strictly a common carrier as regards 
liability, agrees by a contract of carriage to use 
proper care and attention.—Astrella v. Laffey, 
Mass., 111 N. E. 681. 

25. Notice——A carrier of an intrastate 
shipment may incorporate in the contract of 
shipment a stipulation for written notice of 
damages.—Kolkmeyer vy. Chicago & A. R. Co., 
Mo. App., 182 S. W. 794. 

26. Carriers of Passengers—Boarding Car.— 
Though one desirous of becoming a passenger 
boarded a street car at a regular stopping place 
after it was started, held, that when his pres- 
ence was noted and he was received he became 
a passenger.—Mishler v. Chicago, S. & N. I. 
Ry. Co., Ind. App., 111 N. E. 460. 

27. Elevator.—A customer in a_ store, in- 
vited to use the elevator to visit the desired 
floor, is a passenger upon stepping forward 
to enter the cage.—Anderson v. American Sash 
& Door Co., Mo. App., 182 S. W. 819. 

Employe.—Where a lumber company’s 
employe has no connection with the operation 
of the train, but is merely being transported 
to or from his work over a track belonging to 
a railroad company, he is a passenger to the 
extent that the railroad company and its 
licensee must exercise extraordinary diligence 
to avoid injuring him.—Central of Georgia Ry. 
Co. v. Bessinger, Ga. App., 87 S. E. 920. 

29. Loss of Personal Effects.—A carrier is 
liable to a passenger for the loss of personal 
effects and money only to the extent of a reason- 
able amount suited to his station in life and his 
journey.—Repp v. Indianapolis, C. & S. Traction 
Co., Ind., 111 N. E 4 

30. Negligence.—An injury to a street car 
passenger having the heel of her boot caught 
in the cleats or guides at the threshold of the 
door held to result from an accident after the 
street railwav company had taken every reason- 
ehle precaution Se v. Bay State St. Ry. 
Co.. Mass., 111 N. E. 

31. Relation of | Ty ae decedent, 
approaching place for boardine street car, 
signaled it to stop, did not entitle her to the 





rights of a passenger.—Welsh v. Concord, M. 
& H. St. Ry., Mass., 111 N. E. 693. 


32. Champerty and Maintenance—Contract.— 
Where the service rendered by an attorney is 
not illegal, he may recover on a quantum 
meruit, notwithstanding invalidity of the con- 
tract for the services as champertous.—City 
of Rochester v. Campbell, Ind., 111 N. E. 420. 


33. Chattel Mortgages—Mortgaged Cattle.— 
A mortgagee’s consent to the furnishing of feed 
and pasturage for mortgaged cattle may be im- 
plied from facts and circumstances so as to 
give a lien therefor preference over his prior 
recorded mortgage.—Cather v. Spencer, OklL., 
154 Pac. 1130. 


34. Commerce — Employe.— Where an em- 
ploye’s service was between points in the state, 
but the train ran and carried shipments from 
without to within the state, the service Was in 
interstate commerce.—Noel vy. Quincy, O. & K. 
Cc. R. Co., Mo. App., 182 S. W. 787. 


35. Employe.—A railroad’s station agent, 
also employed by an express company as ex- 
press agent, who was killed by an engine while 
handling interstate express matter, was not 
doing an act in furtherance of interstate com- 
merce in the course of his employment by the 
railroad, so as to give his administratrix a 
right of action under the federal Employers’ 
Liability Act.——Bogart v. New York Cent. 
se R. Co., N. Y. Sup. Ct. 157 N. Y. S. 


36. Employe.—One inspecting the main 
track of a railroad engaged in intra and inter 
state commerce is engaged in “interstate com- 
merce,” and an action for his death or injury 
falls within the federal Employers’ Liability 
Act.—Anest v. Columbia & P. S. R. Co., Wash., 
154 Pac. 1100. 

37: Interstate Shipment.—A shipment con- 
signed to a point in another state Constitutes 
“interstate commerce,” though actual delivery 
is made before crossing the state line.—Stock- 
ton Elevator & Shipping Ass’n v. Missouri Pac. 
Ry. Co., Kan., 154 Pac. 1126. 

38. Interstate Shipment.—Goods delivered 
to a common carrier at a point without the state 
consigned to a purchaser at his residence with- 
in the state are exempt from state regulations 
during the course of i ee —City of 
Newport v. Wagner, Ky., 182 S. W. 834. 

39. Intrastate Shipment.—A shipment by 
one carrier between two points in a state, and 
by another carrier into another state, held, 
while transported by the first carrier, an intra- 
state shipment.—Kolkmeyer v. Chicago & A. R. 
Co., Mo. App., 182 S. W. 794. 

40. Common Carrier—Release.—Express mes- 
senger, who, by his contract of employment re- 
leased claims for injury and agreed to express 
company’s contract to hold carriers harmless 
for personal injury to its employes, injured by 
wreck on defendant’s line, held not to stand 
in the relation of a passenger.—McKay v. Louis- 
ville & N. R. Co., Tenn., 182 S. W. 874. 

41. Constitutional Law—Due Process of Law. 
—Limiting the amount of interest to be deduct- 
ed from gross income of corporations to fix tax- 
able income to interest on debt not exceeding 
one-half the bonded debt and paid-up capital 
stock is not wanting in due process of law be- 
cause discriminating between different classes 
of corporations and _ individuals—Tyee Realty 
Co., v. Anderson, U. S. Sup. Ct., 36 S. Ct. 281. 

42. Contracts—<Action.—A payee in posses- 
sion of a note for the benefit of another may 
maintain action thereon in his own name as 
trustee of an express trust under Rev. St. 1899, 
§ 541.—Security Nat. Bank v. Field, Mo. App.. 
182 S. W. 815. 

43. Breach.— Defendant father-in-law’s 
contract to pay the daughter-in-law for making 
a home for him held breached bv defendant's 
voluntary removal, rendering further perform- 
ance impossible, and entitling plaintiff to dam- 
— -—St. John v. St. John, Mass., 111 
‘ 

44 Illegal Agreement.—Reimbursement by 
a city to its mayor for expenses incurred in se- 
euring an appropriation by Congress to build 
levees was not improper, as involving an illegal 
agreement against public policy to influence 
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legislation——Meehan v, Parsons, Ill, 111 N. E. 
629. 

——Public Policy.—A stipulation of a com- 
atts contract that no action should be main- 
tained against a Pennsylvania corporation, h 
party to the contract, except in certain courts 
of that state, held invalid —Nashua River Foes 
Co. v. Hammermill Paper Co., Mass. 111 N. 


E. 678. 
46.——Publie Policy.—Contract of express 
messenger, whereby he released claims for in- 
jury and agreed to contract of express com- 
1 h defendant carrier to save it harmless 
y to company’s awe 

ublic olicy.—) 
mo. “ 1s2 Ss. W. 


pany wit 1 
tor ———- injur : 
not invali as aga 
v. Louisville & N. R. Co, Tenn, 
874. 

7. Cor orations — Contracts.—The question 
ahainad a. private corporation can make a = 
tract to secure the location of a post — si e 
or a military encampment depends upon the na- 
ture of the corporation and whether the = 
tract is connected with the legitimate exerc = 
of its corporate powers.—Eastern Illinois State 
Normal School v. City of Charleston, IIL, 

N. E. 573. 

8 Deceit.—For a stockholder, though an 
atpea, in buying from others their stock as a 
personal venture, _ to mamas See Se aS 
ontract to sell it above its value 
corporation desiring control, held not —— 
deceit.—Haverland. v. Lane, Wash., 4 ‘ac. 
1118. 

- i —_— dant can- 

49. False Representations.—Defen 
not avoid his contract of purchase of stock be 
cause of plaintiff's representations, not shown 
to be anything more than mere opinions = 
value, or to have been relied on in a 
the contract.—Templeton v. Warner, Wash., 15 


Pac. 1081. 


50. Presumption.—Execution of corpora- 


i i to 
ion’s note by president will be presumed 
Se authored. making prima facie case of such 


in action on such note.—Moyse Real 


authority Bank of Commerce, 


Estate Co. v. First Nat. 
Miss., 70 So. 821. acne NESS Fiiet. 
ubscription to ock.—In an 
a ee poe ge corporation for part of the 
price of stock subscribed for, held, that men 
delivery of the stock certificate was no de "ws 
where the certificate had been prepared a = 
tached to the note awaiting poreum § we 4 
and there was no request for, or re ws ° 
delivery.—Georgia Life Ins. Co. v. Lasseter, Ga. 
App., 87 S. E. 922. so tan 
‘ourts—Comity.—A federal co ° - 
ing sariedietion of a suit in equity to ae ng 
a contract for sale of realty, which suit n- 
volved only an incident of the main engge whee ersy 
previously begun in a state court for amages 
for failure to perform the contract, which ~— 
an action at law, should await Ca agi ap er nen 
issues in the action at law, instead of + tr 
ing entire controversy.—Ingersoll oe caret 
& Constructing Co. v. Crocker, U. S. C. C. A., 2 
Fed. 844. 

i the Inters 
i valid, under e In L ; 
and Carmack Amendment, a_ stipulation 2 
bill of lading limiting liability of inters = 
carriers of live stock to an agreed value of $1 
per head for horses and mules, are binding on 
the state courts.—Washington Horse Exchange 
vy. Louisville & N. R. Co., N. C., 87 S. E. 941. 

54. Covenants—Building Line.—Violations of 
a building line covenant | an inch or two a 
too trivial for aid in equity.—Forsee v. Jack- 
son, Mo. App., 182 S. W. 783. : 

55. Tax Liens.—Purchaser of land subject 
to paramount tax lien, which the vendor a 
ranted against legal claims of all persons, an 
which was sold under the tax lien and not re- 
deemed, held entitled to recover the yee ang 
tion of the vendor.—Congregation of —— o 
Perpetual Adoration v. Jane, Miss., 70 So. \ 

56. Damages—tInterest——Where a 
did not provide a penalty nor stipulate for 
liquidated damages for a breach, interest was 
not allowable by way of damages for a breach 
until after the damages were ascertained by 
verdict or judgment.—Stevens & Elkins v. 
Lewis-Wilson-Hicks Co., Ky., 182 S. W. 840. 


eo 
dn 


isdiction—Federal decisions, hold- 
poetea ob tate Commerce Act 


contract . 





57. Death — Dependency. — Where father, 
mother, and minor children residing together 
are mutually dependent on the labor of the 
family, a minor child, the proceeds of whose 
labor comes into the common stock for the en- 
tire family, contributes to the mother’s sup- 
port so as to give hér a right of action for his 
wrongful death.—City of Thomasville y. Jones, 
Ga. App., 87 S. E. 923. 


58. Eyewitness.—In an action for death of 
employe, where there were no eyewitnesses as 
to what deceased was doing, or where he was at 
the time of his death, evidence that he was a 
careful man is admissible-——Greene v. L. Fish 
Furniture Co., Ill, 111 N. E. 725. 


59. Dedication—Public Use.—Under Civ. Code 
1910, $ 4171, one who by his acts dedicates land 
for public use cannot appropriate such land 
for private use after the public has entered into 
possession and used the land pursuant to the 
dedication, so that interruption of such use 
would materially affect public or private rights. 
—Gartrell v. McCravey, Ga., 87 S. E. 917. 

60. Public Use.—The conveyance of land 
for an avenue adjacent to a park and to be a 
part thereof, to be maintained as a “carriage 
avenue” subject to the rules of the park com- 
missioners, indicated a purpose to dedicate for 
a public use.——Kennard v. Eyermann, Mo., 182 
S. W. 737. i 

61. Dismissal and Nonsuit—Voluntary Dis- 
missal.—The mere prospect of annoyance from 
second litigation in case of voluntary nonsuit 
is not legally prejudicial to defendant.—South- 
ern Cotton Oil Co. v. S. Breen & Co., N. C., 87 
S. E. 938. 

62. Diveree—Estoppel—Where a husband, 
after mistreating his wife, willfully deserts her, 
her failure to solicit a reconciliation and renew- 
al of actual cohabitation will not preclude her 
from obtaining a divorce.—McKinney y. Mc- 
Kinney, W. Va., 87 S. E. 928. 

63. Easements—Appurtenance—An easement 
appurtenant to lands cannot be severed by an 
act of the owner of the dominant estate; there- 
fore a conveyance whereby the owner of the 
dominant estate attempted to transfer the ease- 
ment to another is invalid.—Kixmiller v. Balti- 
i & O. S. W. R. Co., Ind. App., 111 N. E. 


64. Prescription.—Thirty years’ continu- 
ance of a ditch draining a populous community, 
which was afterwards incorporated as a town. 
will ripen into an easement, and one purchas- 
ing with notice land on which part of the ditch 
was located, with notice thereof, cannot ob- 
sonst ere of Roper v. Leary, N. C., 87 

e ° .. 


65. Election of Remedies—Elements Consti- 
tuting.—-Where, pending entry of decree of 
affirmance, one surety on a supersedeas bond 
died, and the judgment creditor presented a 
contingent claim to the representatives of his 
estate, and on its rejection brought action there- 
on in the superior court, such action was not 
an election of remedy, and did not bar his right 
to summary judgment in the Supreme Court. 
Pe aa v. Seldovia Salmon Co., Wash., 154 Pac. 
1107. 

66. Electricity—Public Use—The sale of 
electrical power for traction purposes, light, 
manufacturing, etc., is not a public use, and 
the sale by a public service traction company 
of the difference between its ordinary require- 
ments and its peak load is only an incident to 
the public employment, of which the law will 
take no notice.—State v. Spokane & I. E. R. 
Co., Wash., 154 Pac. 1110. 

67. Res Ipsa_ Loquitur.— Where a person 
was killed by an electric shock when he took 
hold of a tin reflector attached to an’ incandes- 
cent light attached to a wire intended only for 
a current of low voltage, defendant’s negligence 
could be inferred from the mere happening 
of the accident.—City of Thomasville v. Jones, 
Ga, App., 87 S. E. 923. 

68. Eminent Domain—Defenses.—Where the 
city of Chicago was authorized to condemn an 
outlet through a strip of land on the bank of 
the Chicago River owner by the Chicago Sani- 
tary District, the district cannot complain that 
the funds for the sewer outlet were furnished 
by the Union Station Company whose subsurface 
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rights necessitated a change in sewers.—City 
of Chicago v. Sanitary Dist. of Chicago, IIl., 
111 N. EB. 491. 
69. Evidence.—In a proceeding to condemn 
ht of way for a grade crossing of another 
exelusion of testimony that the added 
stop would depreciate the road economically 
was not error, since damages cannot be assessed 
on account of a requirement of the statute, 
and the statute requires the stop at crossings. 
—Alton & . R. v. Vandalia R. Co., Ill, 
111 N. E. 531 


70. Equity — Retention of Jurisdiction. — 
Where plaintiff commences his action apparent- 
ly entitled to equitable relief, but the imprac- 
ticability or inequity of such award becomes 
manifest on hearing, the cause will be retained 
and a personal judgment for money awarded; 
put where plaintiff was not justified in believing 
in his alleged equities the case will be sent to 
the jury term for disposition.—Clarke v. Bor- 
ough Asphalt Co., N. Y. Sup. Ct., 157 N. Y. Ss. 
§81. 

71. False Imprisonment — Defenses.—Where 
the servants of a railroad company wrongfully 
excluded plaintiff from -a train and had him 
arrested, the fact that he was arrested on a 
warrant is no defense to an action for false 
imprisonment; the charge being unfounded.— 
Davis v. Chicago, R. I. & P. Ry. Co., Mo. App., 
182 S. W. 826. 

72. Fraud—Proximate Cause.—A fraudulent 
representation to be treated as the proximate 
cause of a loss must have been acted on by the 
party to whom addressed, and he must have 
exercised the care to be expected from an or- 
dinarily prudent person.—Kelley v, Peeples, Mo. 
App., 182 S. W. 809. 

73. Reliance on Representation.—Where 
the buyer of an engine, in purchasing, did not 
rely upon the seller’s fraudulent representations 
made to induce the purchase, the buyer had no 
cause of action based upon such fraudulent 
representations.—Wilson v. Avery Co., of Texas, 
Tex. Civ. App., 182 s. W. 884. 

74. Frauds, Statute of—Contract.—The oral 
contract, on which complainant was taken in- 
to decedent’s family, that they would leave 
to her all their land and other property, can- 
not be enforced, absent a showing that she 
was worse off for so being brought up.—Snyder 
v. French, Ill., 111 N. E. 489, 


75. Fraudulent Conveyances — Creditors. — 
Where a purchaser of land pending suit in- 
volving title thereto incumbered same without 
warranty, and the decree in the suit vitiated his 
title, held that the transaction did not, in the 
decree to one from whom he secured a good 
title, held that the transaction did not, in the 
absence of other evidence, show a fraud upon 
his creditors.—Linn v. Collins, W. Va., 87 S 
934. 


76. Gifts—Delivery.—Where defendant in- 
tended to give a piano to his stepdaughter, and, 
though there was never any formal delivery of 
it to her, it was exclusively used by her in their 
home under claim of ownership, there was a 
sufficient actual delivery to constitute a valid 
gift—Wiley B. Allen Co. v Edwards, Cal. App., 
154 Pac. 1066. 

77. Husband and Wife—Joinder in Deed.—A 
married woman's deed, signed and acknowleged 
by herself and husband, though he is not named 
as grantor, shows his joinder in the deed and 
passes her title to her separate realty.—Linn 
v. Collins, W. Va., 87 S. E. 934. 

78. Infants—Guardian ad Litem.—Failure to 
appoint a guardian ad litem for an infant de- 
fendant duly served with process renders a de- 
cree against the infant voidable, but not void. 
—Linn v. Collins, W. Va., 87 S. E. 934. 


79. Insuranee — Employers. — Employers’ in- 
surance policies are of two sorts, the “liability” 
contract, which obligates the insurer to pay 
the loss without first requiring that the as- 
sured do so, and the “indemnity” contract, which 
obligates the insurer to reimburse only after 
the employer has paid the debt to his injured 
employe.—Davies v. Maryland Casualty Co., 
Wash., 154 Pac. 1116. 

80. Explosions.—That insured was part 
owner of a steam engine used in operating a 
Saw mill, and met his death by an explosion 





of the boiler, is not engaging in or using ex- 
plosives within the meaning of a life policy.— 
Anchor Life Ins. Co. v. Meyer, Ind. App., 111 
N. E. 436. 

81. Severable Contract.—Principal contract 
of accident insurance against injury to son in 
favor of mother, and separate supplemental 
contract against injury to mother in favor of 
son, covered by same premium, held not to con- 
stitute one contract to be construed as a whole. 
aa ta rel. Schmohl v. Ellison, Mo., 182 

* « 6 . 


82. Internal Revenue—Iincome Tax.—Labor 
and agriculture organizations, mutual savings 
banks, etc., can be excepted from operation of 
income tax provisions without rendering the 
tax repugnant to the federal Constitution.— 
eo? = Baltic Mining Co., U. S. Sup. Ct., 36 
; - 278. 


83. Landlord and Tenant — Negligence. — 
Where plaintiffs impliedly agreed to remain 
as defendant’s tenants if he would thaw out 
frozen sewer pipes, he is liable in damages for 
injury to or destruction of plaintiffs’ property, 
from negligence in doing the work.—Franco V. 
Maker, Mass., 111 N. E. 721. 


84. Literary Property—Damages.—Where au- 
thor and publisher made contract for publi- 
cation under a certain name, agreement be- 
tween the publisher and another publisher for 
publication of the work in connection with 
other volumes under a different name was a 
breach of the author’s contract, entitlIng him to 
damages.—De Bekker v. Frederick A. Stokes 
Co., N. Y. Sup. Ct., 157 N. Y. S. 576. 

85. Mandamus—Civil Service Commission.— 
Mandamus lies on the petition of a janitor in 
the state capitol against the secretary of state 
and the civil service commission to compel them 
to certify and approve a pay roll for such jan- 
itor’s back salary for a period of more’ than a 
year from the time of his attempted discharge 
by the secretary to his legal discharge by the 
commission, during which he tendered his serv- 
ices.—People v. Stevenson, Ill., 111 N. E. 595. 


86. Master and Servant—Course of Employ- 
ment.—Where, despite its rules, a newspaper 
company allowed compositors to go on the roof 
for fresh air, an employe who fell from the 
roof and was killed, while seeking fresh air, 
was in the course of his employment.—In re 
Von Eeete, Mass., 111 N. E. 696 

87. Guarding Machinery.—To place an im- 
mature boy or girl at work ,upon a laundry 
mangle, unprotected by a guard, is negligence 
and shows failure of the employer to supply 
the employe with a reasonably safe appliance 
as demanded b the law.—Guyer v. Sterling 
Laundry Co., Cal., 154 Pac. 1057. 

88. Inspection of Appliances.—If a servant 
is instructed to inspect an appliance, and he 
fails therein to another’s injury, the master 
cannot avail himself of the instructions given. 
—Pette’s Adm’r v. Old English Slate Co., Vt., 
96 Atl. 596, 


89. Nonsuit.—Entry of nonsuit held proper, 
where it appeared that the injured employe, 
under his instructions, could easily have per- 
formed his duty of filling an oil cup. dangerous- 
ly close to machinery at a time when the ma- 
chinery was not in motion.—Carll v. Brown, 
Pa. 96 Atl. 647. 

90. Railroads.—Railroad trains have the 
right of way over section men, and such men, 
where the rules require them to look out for 
trains, are bound to. do so.—Anest v. Columbia 
& P. S. R. Co., Wash., 154 Pac. 1100. 


91. Respondeat Superior.—That a conduc- 
tor in charge of a lumber company’s train had 
been approved by the railroad company over 
whose track the train was operated did not con- 
stitute him an employe of the railroad com- 
pany, where he was paid by and under authority 
of the lumber company.—Central of Georgia 
Ry. Co. v. Bessinger, Ga. App., 87 S. E 

$2. Respondeat Superior.—The proprietor 
of a saloon and connected hotel, even though 
not an innkeeper, as to one in the saloon for 
drinks. held liable for injury to him from a 
servant throwing a glass.——McKeon v. Manze, 
N. Y. Sup. Ct.. 157 N. Y. S. 623. 

93. Mechanie’s Liens—Materialman.—In an 
action on a materialman’s lien for materials 
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furnished a building contractor, evidence that 
the owner had paid for the building was ad- 
missible to show that he regarded the building 
as finished and accepted.—J. F. Meyer Mfg. Co. 
v. Sellers, Mo. App., 182 S. W. 789. 

94. Municipal Corporation—City Council— 
Permission given by a city council to maintain 
minor obstructions in a street may be ter- 
minated at any time by the same or any _suc- 
ceeding council.—City of New Orleans v. Kauf- 
man, La., 70 So. 874. 

95.——Correcting Minutes.—Where the city 
clerk inadvertently omits a portion of a reso- 
lution authorizing a sidewalk assessment, the 
council may, eight months thereafter by resolu- 
tion, no intervening rights of third parties 
having arisen, require that the minutes be cor- 
soates "—Owens Vv. City of Dalton, Ga., 87 S. 

913 


96. Legislature.—The Legislature may cre- 
ate any conceivable kind of public corporation 
for the more efficient administration of public 
affairs, and endow it and its officers with the 
powers and functions necessary and proper for 
the administration of the corporate powers and 
affairs.—Perkins v. Board of Com’rs of Cook 
County, Ill, 111 N. E. 580. 

97. Police Power.—In the creation of a sys- 
tem of waterworks and its operation to pro- 
tect against fire, for flushing sewers, or for other 
uses pertaining to the public health and safety, 
the city exercises the police power, and there- 
fore a governmental function.—Eastern Illinois 
State Normal School v. City of Charleston, 
Ill., 111 N. E. 573. 

98. New Trial—Impeachment of Verdict.—A 
juror cannot in support of a motion for new 
trial give testimony to impeach his verdict.— 
Chicago, R. I. & P. Ry. Co. v. Brown, Okla., 
154 Pac. 1161. 

99. Officers—Powers.—An office created by 
the Legislature is wholly within that body’s 
power, and it may prescribe the powers and 
duties of the incumbent, and from time to time 
change or impose additional duties upon offi- 
cers elected or appointed.—Perkins v. Board of 
Com’rs of Cook County, Ill, 111 N. E. 580. 

100. Partition—Life Estate.—aA life estate is 
no obstacle to the partition of a vested re- 
mainder when the extent of the shares is de- 
terminable.—Richardson v. Van Gundy, IIL, 111 
N. B. 494. 


101. Patents—Estoppel—Self-imposed limita- 
tions in the claims of a patent preclude the 
patentee from showing that the invention is 
broader than his claims, and he is deemed to 
have surrendered any surplus to the public.— 








Thacher v, Transit Const. Co., U. S. D. C., 228 
Fed. 905. 
102. Pledges—Pleading and Practice.—In an 


action on a note reciting that certain collateral 
was given to secure its payment, wherein the 
collateral was neither tendered nor accounted 
for, held error on demurrer to strike a plea 
alleging that the collateral was given and that 
plaintiff was unable to produce same. che 
a cance Savings Bank, Ga. App., 87 S. 


103. Principal and Agent—Liability—Where 
an agent acting under general order to do work 
such as cutting timber, by mistake or other- 
wise, goes beyond the boundary, the principal 
rf liable-—Lewis v, Guthrie, Ind. App., 111 N. E 
455. 


104. Railroads—Bondholders.—Under agree- 
ment between holders of bonds issued by de- 
fendant railroad securing its purchase of stock 
in another railroad held, that assent of such 
bondholders was necessary to a consolidation 
whereby their bonds were exchanged for new 
bonds secured by a consolidated mortgage.— 
Continental Securities Co. v. New York Cent, & 
H. R. R. Co., N. Y., 111 N. E. 484. 

105.-—Crossing Accident.—Though the Kan- 
sas statute required locomotives to be equipped 
with headlights, removal of a headlight from a 
locomotive propelling a snowplow will not, 
where the snow would have demolished it, ren- 
der the railroad company liable for a crossing 
accident in that state-—McNeil v. Missouri Pac. 
Ry. Co., Mo. App., 182 S. W. 762 

106.——Liability——Where a lumber company’s 
employe was injured in the operation of a 





train over the track of a railroad company 
under no obligation to him except to furnish 
a safe track, the railroad company was not 
liable for his death unless he was killed through 
a defect in the track.—Central of Georgia Ry. 
Co. v. Bessinger, Ga. App., 87 S. E. 920. 


107.-——Passenger.—One on railroad track, 
where train was expected, who, though await- 
ing the train, was not a passenger, and Was 
reading, and made no effort to avoid danger, is 
not in the exercise of due care.—Youngerman 
+P ae York, N. H. & H. R. Co., Mass., 111 N. E. 
4s 


108. Sales—Acceptance.—That the seller, aft- 
er shipping the goods, wrote the buyer that he 
would draw for the money at a time earlier 
than that specified in the contract as the date 
of payment, and the buyer on account thereof 
refused to accept the goods, held not to justify 
the purchaser’s refusal to accept.—Southern 
Cotton Oil Co. v. Brown, Ga. App., 87 S. E. 921. 

109.——Cross-Petition.—In an action on a note 
given for machinery, recovery may be had 
on a cross-petition for damages from breach of 
warranty of fitness of the machinery to do the 


work.—Murray Co. v. Palmer, Okla., 154 Pac. 
110. Specific Performance—Damages.—Plain- 


tiff may not have specific performance of de- 
fendant’s contract to buy stock and deliver a 
note in payment, but it is a case for damages 


oe v. Warner, Wash., 154 Pac. 
111. Statutes —Construction.— The rule of 


ejusdem generis limiting the meaning of gener- 
al words used in connection with specific enu- 
merations to things of the class named does 
not apply where the context of the statute 
shows an intent to give such words a more 


extensive meaning and _ effect.—Gauley Coal 
Land Co. v. Koontz, W. Va., 87 S. E. 930. 
112. Taxation—Mortgages.—Acts relating to 


taxation of mortgages do not apply to a mort- 
Sage executed by a railroad company to a trus- 
tee to secure its bonds, and it does not there- 
by avail itself of any rights, privileges, or ad- 
vantages within Const. Amend. of 1891.—State 
v. Baltimore & O. R. Co., Md., 96 Atl. 636. 

113.—Tax Sale.—Since notice of a tax sale 
of delinquent lands need not be_ recorded, 
neither a tax sale nor a tax deed can be set 
aside for any irregularity in it uness it appears 
on the face of the eee Bag Coal 
Land Co. v. Koontz, W. Va., 87 S. 

114. Trustee.—Personal ae aoeiiiaee 





to an estate held in trust is assessable to the - 


trustee in his representative capacity at his 
residence or domicile.—Board of Sup’rs of 
Dale, Miss., 70 So. 828. 


Adams County v. 
115. Wills —Construction.—A bequest of 
“3,000, share and share alike, to each one of my 
sisters,” held a gift of that amount to each.— 
Jenne v. Jenne, Ill, 111 N. E. 540. 
116._—Construction.— Bequest to wife of 
household goods and “other chattel property” 
absolutely held not to include money in =. 
—Strickland v. Strickland, Ill, 111 N. EB. 592 


117.——Contingent Gift—A gift over, con- 
tained only in a direction to pay and devise at 
the end of an intermediate estate, will not be 
deemed contingent, where by the utmost effort 
a contrary intention can be detected in_ the 
gaa re Lotz, N. Y. Sur, Ct.. 157 N. Y¥. S. 
85. 


118. Nieces and Nephews.—In a will con- 
test the law will not recognize that nieces and 
nephews are natural objects of the _ testator’s 
bounty.—Barnes v. Phillips, Ind., 111 N. E. 419. 

119. Power of Appointment.—Where testa- 
tor’s will gave his property to his wife with 
power of control and disposition, wh&atever 
should be left on her death to go to their rela- 
tives, such relatives could not pursue the pro- 
ceeds of the property sold by the wife.—Feegles 
v. Slaughter, Tex. Civ. App., 182 S. W. 10. 

120.—-Remainder.—Under a gift of the re- 
mainder, on death of the life:tenant, J., to the 
“issue” of J., to be distributed to such issue ‘ ‘per 
stirpes,” a son of J. dying before him and after 
testatrix, the son’s children take his share.— 
is sae Estate, N. Y. Sur. Ct., 157 
"i Yy . '° oe 
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